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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EAS'IXRN DIVISION 

In re: 1 Chapter 11 
1 

RESOL% CE TECHNOLOGY' ) Case No. 99 B 35434 
CORPORA TION, 1 

) 
Debtor. ) Hen. Eugene R Wedoff 

NOTICE OF MOTION 

To: The Parties on the Attached Certificate of Service 

PLEASE TAKE NOTICE that on November 27,2001 at 9;30 a.m., the undersigned shall 
appear before the Honorable Eugene R. Wedoff, Courtroom 744,219 South Dearborn Street, 
Chicago, Illinois, and then and there present the MOTION TO AUTHORIZE DEBTOR TO 
BORROW FUNDS FROM NETWORKELECTRIC COMPANY, GRANT LIENS, ANR 
FOR OTHER REUEP, at which time you may appear if you deem .fit. A true and correct copy 
of the Motian is attached hereto and herewith served upon you. 

IRESOURCE TECHNOLOGY CORPORATION 

One o f  its attorneys 

Robert M. Fishman ( m C #  3124316) 
BrianL. Sbaw ( D C #  6216834) 
SHAW, GUSSIS, DOMANSKlS, FISHMAN QE GLANTZ, L.L.C. 
1144 West Fulton Street, Suite 200 
Chicago, Iltinois 60607 
(312) 541-0151 

Exhibit A 



lli23i2001 15: 10 FAX 3125410155 SHAH’ GUSSIS FISWIAN 

CERTIFICATE OF SERVICE 

The undersignea an attorney, does hereby certify that a true and coaect copy of the 
FORlZEOING NOTICE and the MOTION TO AZITHOWZE DEBTOR TO BORROW 
FUNDS FROM NETWORK ELECTRIC COMPANY, GRANT LXENS, AND FOR 
OTHER RELIEF, via facsimile transmission (*unless otherwise indicated), as indicated below, 
this 23” day ofNovember, 2001. 

~ 

Robert M. Fishman, Esq. 
SHAW, GUSSIS, DOMANSKIS FISHMAN & 
GLANTZ, L.L.C. 
1144 West Fulton Street, Suite 200 
Chicago, Illinois 60607 
(312) 541-0153. 
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William J. Factor 
Seyfadh, Shaw, Fairweather & GeraIdson 
55 East Monroe Street, Suite 4200 
Chicago, IL 60603 
Fax Number: (312) 269-8869 

Phillip L. Comella 
Seyfarth, Shaw, Fairweather & Geraldson 
55 East Monroe Street, Suite 4300 
Chicago, IL 60603 
Fax Number: (312) 269-8869 

John S. Delnero 
Bell, Boyd & Lloyd, LLC 
70 West Madison Street, Suite 3300 
Chicago, TL 60602 
Fa Number: (312)372-2098 

Edward J. Lesniak 
Burke, Warren, MacKay & Semtella, P.C. 
Attorneys for T h e  Catholic Bishop of 
Chicago 
330 N. Wabash Avenue, 2Zd Floor 
Chicago, IL 60611-3607 
Fax Number: (312) 840-7900 

David A. Rolf 
Sorling, Norihrup, Hanna, Cullen and 
Cochran, Ltd. 
Suite 800, Illlnois Building 
607 East Adam Street 
P.O. Box 5131 
Springfield, IL 62705 
F a x N ~ b m :  (217) 522-3173 

Kevin T. Kmting 
Mark E. Shure 
Keating & Shure, Ltd. 
150 N. Wacker Dr., Suite 1550 
Cbcago, IL 40606 
Fax Number; (312) 201-9348 

William J. Connelly, Esq. 
Karen R Goodmao, Eq. 
Hinshaw & Culberkon 
222 N. LaSalle St., Suite 330 
Chicago, IL 60601 
Fax Kumber: (312) 704-3001 

Frank W. Ierulli 
Assistant State’s Attorney 
Chief, Civil Division 
county of Peoria 
Peoria County Courthouse 
314 Main Sireet 
Peoria, LL 61602 
Fax Number: (309)672-6029 

John k L.ipinsl5 
Rooks, Pitts and Poust 
4200 Commerce Crt., Suite 300 
Lisle, IL 60532 
Fax Number: (630) 245-0140 

James J. Manning 
Heyl Rdyseter Voelker & Allen 
Bank One Building 
124 S.W. Adam St., Suite 600 
Peoria. IL 61602 
Fax Number: (309) 676-3374 

George Roe, Esq. 
1701 E. Lake Avenue, Suite 170 
Glenview, IL 60025 
Fiuc NUbm: (810)461-6290 

Thomas W. Goedert, Esq. 
Earl L. Neal & Associates Lzx: 
11 1 W. Washington Street, Suite 1700 
Chicago, IL 60602 
FaxNumber: (312) 641-5137 
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SERVICE LIST 

Kathryn Gleason, Esq. 
United States Trustee's Of6ce 
227 West Monroe Street, Suite 3350 
Chicago, IL GO606 
Fax Number: (312)886-5794 

Elizabeth Sharp 
330 South Wells, Suite 711 
Chicago, JL 60606 
Fax Number: (312)341-9596 

Leon Greenblatt 
Chiplease, Inc. 
Banco Panamericano, hc. 
330. South Wells, Room 71.1 
Chicago, It 60605 
Fax Number: (312)341-9596 

Gerald F. Munitz, Esq. 
Kathryn A. Panenter, Esq. 
Goldberg Kohn Bell Black Rosenbloom & 

55  East Monroe Street, Suite 3700 
Chicago, JL 60603 
Fax Number: (312)332-2196 

William J . B arrett 
Gardner, Carton & Douglas 
321 North Clark Street, Suite 3400 
Chicago, IL 60610-4795 
FaxNumber: (312)644-3381 

L. Park Davis 
Thomas R. Osterberger 
Davis Kaplan Dystrup & Hoster, P.C. 
1 8 1 North Hammes Avenue 
Joliet, IL 60435 
Fax Number: (815)744-4518 

Moritz, Ltd 

Stuart M. Rozen 
Craig E. Reimer 
Mayer Brown & Platt 
190 S. LaSalle Street 
Chicago, IL 60603 
Fax Number: (312)701-7711 

Steven B. Towbin 
D'Ancona & Fflaum LLC 
111 E. Wackei Ddve. Suite 2800 
Chicago, IL 60601-4205 
Fax Number: (312)602-3107 

Michael S. Baird, Esq. 
Stotis & Baird, Chartered 
200 West JacksT Boulevard, Suite 1050 
Chicago, It 606 6 
Fax Number: (3 2)461-1486 

Richard Mason, e sq. 
150 North Mich gan Avenue, Suite 2500 
Ross &Hades  

Chicago, IL 606 1 
Fax Number: (312) 920-6136 

d 
Charles P. Schulman 
David E Liebman 
Sachnoff & Weaver Ltd. 
30 South WackpI Drive, 29" Floor 
Chicago, IL 60606 
Fax Number: (3 12) 207-6400 

Theodore S. Leonas, Jr., Esq. 
Theodore S. Leonas, Jr. &Associates, Ltd. 
Attorneys for Intrastate Piping and Controls 
12600 Harlem Avenue, Suite 202 
Palos Heights, IS. 60463 
F ~ x  Numbs: (708) 361-1738 
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Michael L. M o h a m  
Neal, Gerber & Eisenberg 
Two North LaSalle St. 
Chicago, IL 60602 
F a x N ~ b f ~ :  (312) 269-1747 

John Kelliher 
Office of General Counsel 
Illinois Commerce Commission 
160 North IsSalle Street, 9* Floor 
Chicago, IL 60601 
F a x N w n b ~ :  (312) 793-1556 

James Newbold 
Assistant Attorney General 
100 West Randolph Street, Suite 13-222 
Chicago, JL 60601 
Fax Number: (312) 814-3806 

Bryan I. Schwark 
Konstanthos Armims 
Levenfeld Pearlstein Glassberg Tuchman 
Bright Goldstein & Schwartz, LLC 
33 West Monroe Street, ZIy FIOM 
Chicago, IL. 60603 
Fax Number: (312) 346-8434 

Philip c. Curley 
Robinson Curky 8: Clayton P c  
300 S. WackerDr., Suite 1700 
Chicago, a 60606 
Fax Number (312) 663-0303 

Stephen E. Garcia 
Kaye Scholer LLP 
31 1 S. Wacker, Suite 6200 
Chicago, E 60606 
F a  Number: (3 12)583-2360 

Thomas F. Blatemore 
Daniel J. McGuire 
Winston & &awn 
35 W. Wacker Drive 
Chicago, IL 60601 
Fm Number: (312)558-5700 
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IN THE UNITED STATES BA3KKLIPTCY COURT 

EASTERR' DIVISXON 
FOR TILE Towmm DISTRICT OF nLwofi 

la re: ) Chapter 11 

RESOURCE TECffXOLOGk' ) Case No. 99 B 35434 
) 

COKFoRl TION 1 
) 

1 
Debtor. ) Hon. Eugeae R. Wedoff 

MOTION TO AUTHORIZE DEBTOR TO 
BORROW FUNDS FROM XETM'ORK ELECTRIC COMPANY, CRAI"T LIENS, AXD 

FOR OTHER mr .IEF 

Resource Technology Corporation ("RTC"), the Debtor and Debtor in Possession 

hertin, respectfdly moves this Coun, purmanr to Section 364 of tide 1 I ,  United States 

Bankruptcy Code !the "Bankruptcy Code"), for Authority to Borrow Funds, Grant Liens, and For 

Other Relief(the "Motion"), as more fiilly described below, and in suppon thereof, states as 

follows: 

1 .  On or about Nowmber 15,1999, an involuntary petition under Chapter 7 ofthe 

Bankruptcy Code was filed cgainst R E  (:he 'Cue"). On or about January 18,2000 RTC 

consenred to the e n p  of both an order for relief and one :onvertiny rhe Case to one under 

Chilprer 1 1  of  the Banloruptcy Code, which orders became effcctive on Sebruary 1,2000. RTC is 

in possession of i ts  assets and operating its buslnfss as Debtor in Possession pursuant to Secrions 

I107 and 1108 of the Bankruptcy Code. 

_. 7 This Court has jurisdictionover the Case pursuant M Sections 157(b)(l) and 1334 

of Tirle 25, United States Code. This is 2 core proceedtng pursuant to Section 157@)(2)(A) ar.d 

(0) of utle 28, United States Code. Venue is proper pursuant to Sections 1408 and 1409 of title 

28, United States Code. 



3. RTC is in the business of controlling methane gas pollution of the atmosphere 

from landfills and struc’mnng qualified transactions that create tax credits under the Internal 

Revenue Code for the sale and disposition of the same. I t  collects the methane gas and either 

disposes of it, Or in some instances, converts it into usable energy, which it then sells to utility 

companies. 

4. RTC has several SOUIC~S of financing to support its business operations. It 

currently has an operating line of credit of $5,000,000 (the “Banco Financing”) granted to it by 

Leon Greenblatt, as agent for and on behalf ofhimself, Banco Panamericmo, Inc. and Chiplease, 

hc. ,  as lenders (collectively, “Banco”), all as approved by the Court pursuant to an order dated 

March 2,2000 (the Tinancing Order”). At the time of the entry of the Financing Order, the 

Debtor advised the parties that it believed that it needed a more substantial advance of credit in 

order to more promptly pursue the completion or expansion of its various gas to energy systems, 

particularly the completion of the Congress facility and the expansion of the Pontiac facility, and 

io propose and codfirm aplan of reorganization. Accordingly, the Debtor pursued additional 

third p a t y  financing fmm Wells Fargo and othm sources. 

5 .  Subsequently, on or about June 9,2000, RTC reached an agreement (the “lune 

Agreement”) with Network Eleciric Corporation (‘?rlEC’?, subject to Court authoiizalion, 

respecting the financing of constrution and/or expansion at RTC’s Pontiac and Congress sites 

(the “Pontiac Facility” and the “Congress Facility”, respectively). Pursuant to the June 

Agreement, NEC, subject to the terms and conditions therein, agreed to extend to RTC credit in 

an amount not to exceed $13,100,000 for constructionwork at the Pontiac Facility and the 

Co~gress Facility, plus an additional 522,590,000, structured as subleases, to be utilized to 

acquire additional gas to electricity engines for the Congress and Pwtiac Facilities. RTC sought 

AW28116.WPD 3 - 2 -  
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Court approval ofthe June Agreement, and on or about August I ,  2000, the Coud entered an 

Order Authorizing Debtor to Borrow Funds, &ant Liens, Enter Into Contracts and For Other 

Relief (the ‘Tint hTC Odd‘), which approved the June Agreement, including the g m t h g  of 

certain liens and contract rights to NEC, as set forrh  erei in and in the June Agreement (NEC and 

Banco will htreiuafter be collectively referred to as the “Current Lmders”). The financing with 

NEC under the June Agreement With respect to the Pontiac Facility closed on or about August 4, 

2000 and the financing with NEC undw the June Agreement with respect to the Congress 

Facility closed on or about October 27, 2000 (collectively, the “First NEC Financing”). 

6. On or about August 9,2000, RTC reached a second agreement (the “August 

Agxeement”) with NEC, subject to Court authorization, respecting the financhg of construction 

and/or expansion at RTC’s Beech=, Des Plilines and 31” Street sites [the “Bcecher Facility”, the 

“Des Plaines Facility”, and the “31” Street Facility, respectively). Pursuant to the August 

Agrermcnt, NEC, subject to thc terms and conditions therein, agreed to extend to RTC credit jn 

an amount not to exceed $9,705,000 for construction work at the Beecher, Des Plaines and 31’‘ 

Skeet Facilities, plus an additional $1 1,295,000 structured as subleases, to be utilized to acquire 

additional gas to electrkity engines for the Beecher Facility. RTC sought Court approval of the 

August Agreement, and on or about November 16,2000, the Court entered an Order Authorizing 

Debtor to Borrow Funds, Grant Liens, Enter Into Contracts and For OtherRelief(the “Second 

NEC Order‘?, which approved the August Agreement, including the granting of certain liens and 

contrwt rights to NEC. as set forth therein and in the August Agreement. The financing with 

NEC under the August Agreement with respect to the Beecher Facility closed on or about 

December 8,2000 (rhe “Second NEC Financing”) (collectively, the Banco Financing, theFkst 

A0028176,WD 3 - 3  - 
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NEC Financing and the Second NEC Financing are hereinafter referred to the ‘Txisting 

Financings”) . 
7. RTC has additionally determined that i t  is appropriate to expand its capabilities at 

the Pontiac Facility. The expansion will consist of the addition of (i) three 5.5 megawatt Taurus 

Engines for the conversion of methane gas to electricity (the ‘Taurus Project”) and (ii) one 14 

megawatt Titan Engine forthe conversion of natural gas to electricity (the ‘Titan Project”) 

(collectively, the Taurus Project and the Titan Project shdl hereinafter referred to as the ‘Wew 

Projects”). In order to accomplishtheNew Projects, however, it is necessary that RTC receive 

an additional advance of credit, similar to those that it has previously received from NEC. 

8.  On or about October 27,2001, RTC reached an agreement (the “October 

Agreemenf’) witl~ NEC, subject to Court authorization, respecting the New Projects. Pursuant to 

the October Agreement, NEC, subject to the tcrnis and conditions therein, agreed to extend to 

RTC credit in an amount not to exceed S19,500,000 for both the construction of the T a w  

Project and the acquisition of the three additional Solar Taum turbines Units rated 5.5 

megawatts and related equipment, including a landfill gas compression system and all necessary 

mechanical, electrical and civil infrastructure work ta support the turbines (the “Taurus 

Engines”) contemplated for inclusion in the Taunls Project (the ‘Taurus Project Financing’’). 

Additionally, pursuant to the October Agreement, NEC, subject to the terms and conditions 

therein, agreed to extend to RTC credit in an amount not to exceed $17,222,000 for both the 

construction of the Titan Project and the acquisition of a Solar Titan turbine units rated 14 

megawacts and related equipment, including a landfill gas comprcssion system and all necessary 

mechanica1, etectrical and civil infkashucture work to support the turbine [the “Titan Engine”) 

contemplated for inclusion in the Titan Project (the ‘Titan Project Financing”). 

AW2Si76.W“D 3 -4- 
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9. As part of the process that led to both the June and August Agreements, RTC 

engaged in a lengthy search for the best source o f  additional fh&cing. After engaging in that 

search process, and having now entered into two financing mmgements with NEC, RTC 

believes that the financiag being offered by NEC l‘ under the terns and conditions as set forth in 

the October Agreement, a copy of which is attached hereto and made part hereof as Exhibit A 

(the “Proposed Finmcing”), represents the most realistic and advantagcous opportunity for RTC. 

The Proposed Financing will allow RTC to proceed immediately and simultaneously with the 

New Projects, while not impairing i ts ability to continue work on its numert)us other pending and 

contemplated projects. This work, and the cash flow anticipated to ultimately be derived h m  

the New Projects, will add to the Debtor’s ability to reorganize its business, md provide 

additional resources to fimd a pIan of reorganization. 

10. The Debtor is unable to obtain sficient working capital hancing in the form of 

unsecured credit allowable as an adminiskalive expense under section 503(b)(l) of the 

Bduuptcy Code pursuant to sections 364(a) or (bj of the Banlauptcy Code. The Debtor is 

unable to obtain financing having t h e  priority aCForded by section 364(c)(1) ofthc Banhuptcy 

Code or financing secured as described in sections 364(c)(2) or (3) of the Bankruptcy Code on 

terms and conditions as advantageous as the Proposed Financing. NEC is willing to provide this 

additional financing only under Section 364(d) ofthe Bankruptcy Code, and Banco is willing to 

subordinate its interest in the Collateral (as that term i s  defined hereinbelow) to the interest 

proposed to be granted to NEC hereunder, in order to accommodate the Proposed Financing. 

l i 
NEC is neither owned nor conholled by m y  pcrson of entity with an interest d t c c t  or indirect, in R E  or I 

Banco. 

AOO28176.WPD 3 - 5  - 
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11. Tl1e Debtor is unawarc of any other source of such extensive h c i n g  that is 

available to it. The Debtor acknowledges that (a) substantially all of its cash is “cash collateral” 

of either the Current Lenders or other creditoB as defined by Section 363 of the Banlavptcy 

Code (“Cash Collateral”), and @) the Current Lenders have not consented to the Debtor‘s use of 

existing cash collateral, except in accordance with the terms of the Existing Financings. The 

Debtor’s inability to obtain the w e  o f  existing Cash Collateral over the objection of the Current 

Lendem, the current insufficiency of Cash Collateral ta meet the Debtor’s operating and 

expansion cash needs, and the insufficiency of the funds avaiIable under the Existing F h c i n g s  

‘to allow RTC to proceed with the New Projects, lead to uncertainty on the part of existing 

creditors and on the part of parties with whom the Debtor i s  seeking to do business on a going 

forward basis, and is not beneficial to the Debtor’s efforts to reorganize. Additionally, the 

general contractor sayiccs being offered by NBC in connection with the Proposed Financii 

makes the arrangement particularly attractive to the Debtor. After considering all alternatives, 

the Debtor has concluded, in the exercise of its business judgment, that the Proposed Financing 

contemplated by !Ais Motion represents the best working capital financing available ta the 

Debtor under the present circumstances. 

12. NEC has indicated a willingness to extend additional credit to the Debtor 

respecting (i) the Taum Project in an amount not to exceed %19,750,000”, and (ii) the Titan 

Project in an amount not to exceed %l7,222,000, bath on the t e r n  and conditions set forth in the 

October Apement ,  and is summarized below. 

Of ~r amount not more rhan $250,000 will be m d e  available soldy for the cost of the Commonwealth 
Edison interconnect 

MOZS176.WPE 3 - 6 -  
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13. The ability ofthe Debtor to hnance its operations and the availability ofthe 

Proposed Financing described in this Motion is Vital. The presemation and maintenance of the 

value of the Debtor's business i s  ofthe utmost significance and importance and i s  in the best 

interests of the estate and its creditors. The terms of the extensions of credit set forth is this 

Motion are fair and reasonable under the circumstances. Among other tbhgs, en@ ofan order 

Ranting the relief requested by Debtor in this Motion will (a) r6inimize disruption of the 

Debtor's business and operations, @) assist the Debtor in meeting payroll and other operahg 

expenses, (c) assist the Debtor in meeting its obligations under various pmding contracts that are 

important to the Debtor's ongoing business operations, (d) result in a substantial economic 

benefit for the Estate, (c) enable the Debtor to continue to obtain needed supplies and retain 

customer confidence, (f) provide the Debtor with reliable and valuable general contractor 

services in coqjunction with the New Projects, and (g) help provide an additional revenue upon 

which the Debtor can rely for purposes of a plan of reorganization. The relief requested in this 

Motion is of great vdue to the Debtor's ability to advance th is  Case, and therefore, e* of an 

order approving this Motion i s  in the best intmsts of the Debtor, its estate and creditors. 

14. The terms of the Proposed Financing contemplated hereby have been negotiated 

in good faith and at arm's-length between the Debtor and NEC, and the credit to be extended by 

NEC is being offered in good faith (as that term is used io Section 364(e) of the Bankruptcy 

Code). 

15. The Debtor hereby requests authorization to obtain the Taurus Project Financing 

on the basis set forth in tb.e October Agrement, which can be summarized generally as follows: 

AW28176WPD 3 - 7 -  
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p&cipal. The Debtor may borrow *om NEC up to the aggregate principal 

amount of $19,500,000 for construction ofthe Taurus Project at the Pontiac 

Facility (the “Taurus Construction Loan’?. 

h s .  The unpaid principal balance as to the T a m s  Conslwction Loan shall 

bear interest at the rate of 8.42% per annum. 

Pavments. Principal and accrued interest will b6 payable over a skw (60) month 

period, commencing upon the Taurus Commencement of Payment Date (generally 

defined in the Firmicing Agreement as the later of completion ofconstruction of 

the Taurus Project and receipt ofthe first payment h m  the sale of ekchdv 

fiom Taurus Engines). 

Collateral. As security for the Taurus Construction Loan, RTC shall grant to 

NEC: 

(1) a first priority security interest in its full nght, title, and interest in the 

(a) the Taum Engines, and (b) any and all rights of RTC under the Solar 

Operations md Maintenance Agreements relating tn the Taurus Engines (as such 

term is defined in the October Agrement); and 

(2) a second priority security interest in its full right, title, and interest in 

any and all r ights  of RTC in contracts and agreements respecting the Pontiac 

Facility, including the Paying Agent Agreement, subject only to the existing 

security interest of NEC form the First NEC Financk~g~’ (callectively, the property 

If RTC’s morion to enter inlo u financing m g e m e n i  w i ~  Aguh Energy Capiral Corporation (L1Aquila’), 
filed contemporaneously wirh this Motion, is grantcd, then the first lien rights in and to these assea sball have been 
gauted to Aquila. 

31 - 

ADOZE176,WPD 3 - 8 -  
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described in (1) and (2) immediately hereinabove shall be referred to the 

“Collateral”)). 

Expenses and Attorneys Fees. RTC and NEC shall each.bear responsibility for 

their own costs, expenses and attorneys’ fees with respect to the Taurus Project 

Financing. 

The security interests, liens and mortgages in favor o f  NEC with respect to the 

Collateral granted herein shall be deemed valid, binding, enforceable and 

perfected Without the execution or filing of arty document or instnunent otherwise 

required to be executed and/or filed under applicable non-bankruptcy law. 

Notwithstanding the foregoing, the Debtor shall, at NEC’s optios exeoute and 

deliver to NEC: in form and substance wtisfactory to NEC, such U c i n g  

statements, mortgages, ssignments, agreements, instnunents and documents as 

NEC shall request to create, evidence or perfeEt the security interests, liens and 

morigages proposed herein and NEC may file such financing statements, 

mortgages, assigiments, ageements, instruments and documents in such filing 

offices ‘as may be appropriate under applicable non-bankruptcy law in order to 

perfect the security interests, mortgages and liens with respect to the Collateral. 

Any emor or omission by NEC or its agents in the preparation or filing of any 

such hancing statements, mortgages, assignmen&, agreements, hstnments or 

documents shall not affect: the validity, extent, perfection or priority of any 

secGity interest, lien or mortgage granted to NEC. All finmchg statemcnb, 

mortgages, assignments, agreements. instrumds and documents, any taking of 

possession of any of the Collateral. and my taking of any other action to validate 

(E) 

Q 

AOO28176.WPD 3 - 9 -  



or perfect ~ C ' S  security interest, lien or mortgage against the Collateral under 

the provision of applicable non-bankruptcy law shall be deemed to have been 

made or taken at the time and on the date of an order approving chis Motion; 

provided, however, that no such filings or other actions shall in any way limit the 

effect of such order. To the extent deemed necessary by NEC, Banco shall 

subordinate any security interest it may have in the Collateral to the interest 

obtained by NEC pursuant to the Taurus Project Financing. 

(G) To Cvrther evidence the amounts owing from RTC to NEC under the Taurus 

Project Financing, the creation of NEC's seclni ty interests in ajrd liens and 

mortgages upon the Collateral and the other t- and condilions of the financing 

arrangements contemplated hereby, the Debtor shall be authorized and directed to 

(but at NEC's option need not) execute and deliver to NtiC in form and substance 

satisfactory to NEC, such agreements, insmments and documents from Debtor or 

third p d e s  as NEC shall reasonably require and such other orders ofthis Court 

and other courts with respect to the Debtor or third partics as NEC reasonably 

shall require. 

Unless contemplated in the October Ageemat  or herein, there shall not be 

entered in this Chapter 11 case or in any subsequent Chapter 7 case any order 

which authorizes under any section ofthe B h p t c y  Code (including, without 

limitation, sections 105,364 or 506 ofthe Bankruptcy Code) the procurement of 

credit or the incurring of indebtedness secured by a security interest, lien or 

mortgage, which is equal to or senior to NEC Liens, nor shall the Debtor, dire& 

or indirectly, create, incur, assume or permit to exist any security interest, lien or 

(H) 

A0028176,WPO 3 - 10- 
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Q 

16. 

mortgage, on or with respect to the Coliateml, nor take or fail to take any action 

vhich would grant or create a secutity interest, lien or mortgage in favor o f  any 

party (other than NEC) in the Collateral. 

From and after the date of the entry of an order appwinp this Motion, the 

proceeds o f  the Taurus Project Financing shall be used only for the purposes 

provided for in the October Agreement, and none other, and none of said proceeds 

shall be paid to Banco, or to NEC for obligations ofRTC under the Existing 

Financings. 

The Debtor hereby requests authorization to obtain the Titan Project Financing on 

the basis set forth in the October Agreement, which can be summarized genenlly as follows: 

princiaal. The Debtor may borrow from NEC up to the aggregate principal 

amount of $17,222,000 for constmction of the Titan Project at the P o n t b  Facility 

(the ‘Titad Construction Loan”). 

Interest. The unpaidprincipal balance as to the Titan Construction Loan shall 

bear merest at the rate oE9.50% per annum. 

Pavments Principal and accrued inkrest will be payable over a one hundred 

twenty (120) month period, commencing upon the Titan Commencement of 

Payment Date (generally defined in the Financhg Ageement 8s the later of 

completion ofconstmction ofthe Titan Project &receipt ofthe fist payment 

from the sale of electricity horn Titan Engine). 

Collateral. As security for the Titan Construction Loan, RTC shall grant to NEC: 

(1) a first prioriry security interest in its full right, title, and interest in the 

(a) the Titan Engine, and (b) any and all rights of RTC under the Solar Operations 

AOOZ8176,WPD 3 - 11 - 
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and Maintenance Agreements relating to Ihe Titan Engme (as such term i s  d e h e d  

in the October Agreement); and 

(2) a second priori9 security interestc in its fifll right, titk, and interest in 

any and all rights ofRTC in contracts and agreements respecting the Pmtiac 

Facility, including the.Paying Agent Agreement, subject only to the existing 

security interest of NEC form the First NEC Financing (collectively, the property 

described in ( 1 )  and(;?) immediatcly hereinabove shall be referred to the 

"Collateral'?. 

Exuenses and Attomem Fees. RTC and NEC shall each bear responsibility for 

their own costs, expekes and attorneys' fees with respect to the Titan Project 

Financing. 

The security interests, liens and mortgages in favor of NEC with respect to the 

Collateral granted herein shall be deemed valid, binding, enforceable i d  

perfected without the execution or filing of any document or imtnment otherwise 

requhd to be executed and/or filed under applicable non-banhptcy law. 

Notwithstanding the foregoing, the Debtor shall, at NEC's option, execute and 

deliver to NEC, in form and substance satisfactory to NEC, such financing . 

statements, mortgages, assignments, agreements, instn~ments and documents as 

NEC shall request to create, evidence or perf& the security interests, liens and 

mortgages proposed herein and NEC may file such financing stotemmts, 

mortgages, assipmat& agreements, instruments and documents in such filing 

!! 
rn the T a w  Projesr Financing. 

'Ibis second smuredpositioo d l  bcpartpmm with the security interest to bc granted to NEC with ISFWI 

A0018116.WPD 3 - 12- 
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offices as may be appropriate under applicable non-bankruptcy law in order to 

perfect the security interests, mortgages and liens with respect to the Collateral. 

Any mor or omission by NEC or its agents in the preparation or filing of any 

such financing statements, mortgages, assignments, agreements, instruments or 

documents shall not a€fect the validity, extent, perkction or priori5 of any 

security interest, lien or mortgage granted to NEC. All financing statements, 

mortgages, assignments, agreements, instruments and documents, any taking of 

possession of any of the Collateral and any takng of any other action to validate 

or perfect NEC‘s security interest, lien or mortgage against the Collateral under 

the provision of applicable non-baalauptcy law shall be deemed to have been 

made or taken at the time and on the date of an order approving this Motion; 

provided, however, that no such filings or other actions shall in any way limit the 

effect of such order. To the extent deemed necessary by NEC, Banco shall 

subordinate any security interest it may have in the Collateral to the interest 

obtained by NEC pursuant to the Titan Project Financing. 

To further evidence the amounts owing from RTC to NEC under the Titan Project 

Financing the creation of NEC‘s security interests in and licns and mortgages 

upon the Collateral and the other terms and conditions ofthe financing 

arrangements contemplated hereby, the Debtor shall be authorized and directed to 

(but at NEC’s option need not) execute and deliver to NEC in form and substance 

satisfactory to NEC, such agreements, instrumeats and documents fmn Debtor or 

third parties as NEC shall. reasonably require and such other orders of this Court 

(G) 

AOO28176.WPD 3 - 1 3 -  
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and other courts with respect to the Debtor or third parties as NEC reasonably 

shall require. 

Unless contemplated in the October Agreement or herein there shall not be 

entered in this Chapter 11 case or in any subsequent Chapter 7 case any order 

which authorizes under any section of the Banlrmptcy Code (including, without 

limitation, sections 105,364 or 506 of the Banknrptcy Code) the procurement of 

credit or the i n c u r h g  of indebtedness secured by a secUriTy interest, Lien or 

mortgage, which is equal to or senior to NEC Lias,  nor shall the Debtor, directly 

or indirectly, cmate, incur, assume or permit to exist any security interat, lien or 

mortgage, on or with respect to thc Collateral, nor take or fail to take any action 

which would grant or create a security interest, lien or mortgage in favor afany 

pady (other than NEC) in the Collateral. 

From and after the date of the entry of an order. appmvXng this MotioU, the 

proceeds ofthe Titan Project Financing shall be used only for the purposes 

provided for in the October Agreement, and none other, and none of said proceeds 

shall be paid to Banco, or to NEC for obligations of RTC under the Existing 

Financings. 

In addition to the Taunu Project Financing and Titan Project Financing, and in 

(H) 

(I) 

17. 

conjunction therewith, RTC will retain NEC as general conkacto6' with respect to the d e s i s  and 

conshaion and/or upgrade for the New Projects. 

Rusuanr IO the gcnzral conbact as described in the October Agr-tnl. 51 - 
AD028176.WPD 3 - 14- 
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18. RTC and NEC propose to close the Proposed Financing on or before December 

3 1,2001, subject to the conditions set forth in the October Agreement, including the mQ of an 

order by this Court authorizing the Debtor to enter into the Proposed Financing. 

19. All of the obligabons of RTC to NEC with respect to the Proposed Financing 

shall be subject to traknent under a plan of rmrganization pursuant to the t a m s  of the October 

Agreement, but RTC may not modify, alter, extend or othemise change the terms thereof under 

such a plan, without the prior written consent of NEC. 

20. Upon the Closing ofthe Taurus Project Financing, RTC (and not NEC) shall owe 

to Archimedes Financial Corporation C‘AFC’Y a commission, for services rendered in bringing 

RTC and NEC together and assisting in the negotiation and formulation of the Taurus Project 

Financing, eqrial to one pacent (1%) of the aggregate face amount of the Taurus Project Loan or 

$19,500,000 for a total commission due of $195,000 (the ‘Taurus Commission”); however, the 

ultimate Taurus Commission paid to AFC will only be qual  to one pment (1 %) of the 

aggregate principai oIthe T a m  Project Loan actually m d e  by NEC to RTC. The Taurus 

Cornmission will due and payable by RTC at the earlier of (a) the occurrence of the 

Commencement of Payment Date under the Octobfx Agreement or (b) at such t h e  as RTC, in its 

sole discretion, believes it has the available resources to pay the Taurus Commission. To the 

extent that RTC has not paid the entire Taurus Commission on or before the Commencement of 

Payment Date mder the October Agreement, then the Tautus Commission will be paid in Sixty 

(60) equal monthly installments, the first of which shall be on the last of the Commencement of 

- 

On or about August 3,2000 and mder was Entered authorizing the Debtor’s retendon ofhFC foorpurpaxs Of 
assisting ir in obtaining fwc iug .  AFC i s  ncither o w e d  nor controlled by any pcrson or mtity wirh an in~ere~r,  direct 
or indirect, in RTG thc Cumut Lenders, nor M3c. 

A0028176.WPD 3 - 15 - 
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Payment Date under the October Agreement, including intcrest at welve and one half percent 

(12.5%) per m u m .  The Taurus Commission may be paid in whole or in part at any t h e  after it 

i s  actually eamed. 

21. Upon the Closing of the Titan Project Financing, RTC (and not NEC) shall owe to 

AFC a commission, for services rendered in bringing RTC and NEC together and assisting in the 

negotiation and formulation of the Titan Project Financing, equal to one percent (1%) of the 

aggregate h e  amount of the Titan Project Loan or $17,222,000 for a total commission due of 

$172,220 (the “Titan Commission”); however, the ultimate Titan Commission paid to AFC will 

only be equal to one percent (1%) ofthe aggregate principal ofthe Titau Project Loan actually 

made by NEC to RTC. The Titan Commission will due and payable by RTC at the earlier of 

(a) !?ne occurrence of tbe Commencement of Payment Date under the October Agreement or 

(b) at such time as RTC, in i ts sole discretion, believes it has the available resources to pay the 

Titan Commission. To the extent that RTC has not paid the e n h e  Titan Commission on or 

beroore the Commencement of Payment Rate under the October Agreement, then the Titan 

Commission will be paid in sixty (60) equal monthly installments, the h t  of which shall be on 

th,e last of the Commencement ofpayment Date under the October Agreement, including interest 

at twelve and one hdpercent (12.5%) per a&~um. The Titan Commission may be paid in whole 

or in part at any time &er it is actually earned. 

22. Due to the siguticant participation of the parties whose counsel are on the Master 

Sewice List in this Case, and the existence of a Creditors’ Committee to represent the interests of 

unsecured creditors, RTC requests that notice ofthe h e e g  on this Motion be limited to the 

parties on the Master Service List. 

,; ,I ’ 
M028176.WPL) 3 - 16- 
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‘Reimbursement”). In order to proceed with this contemplated transaction it is necessary for 

RTC IO be immediately authorized to provide theRehbusement, 

Apement,  without further order of Court. 

set forth in the Aqda  

21. DIE to the si@cant pdcipation ofthe patties whose counsel are on thc h h t a  

Service List in this Case, and the cxktence of a Creditors’ Committee to represent the interests of 

unsecured creditors, RTC requests that notice of the hearing on this Motion be h i t &  to the 

parties on the Master Service List. 

-FORE, the Debtor rcquests that it be immediately authorized to provide the 

Reimbursement and, after notice and hearing, a find order be entered allowing the Aquila 

Financing and other requested relief, ineluding the limitation of notice, a l l  upon the terms and 

conditions set forth in this Motion. The Debtor further requests such other and further relief as to 

the Court seernsjwt and equitable. 

Dated: November 23,2001 

Respectiidly submitted, 

By: 
One of its Attorneys 

FabertM. Fishman (ARDC#3214316) 
Brian L. Shaw (ARDC#62 1.6834) 
SHAW, GUSSIS, D O W S K I S ,  FISHMAN & GLANTZ, L E  
1144 West Fulton Street, Suite 200 

(312) 541-0151 
chicago, n~inois 60607 
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RESOURCE TECHNOLOGY CO-ORATION 
330 South Wells Street, Sui& 71 1 

Chicago, IL 60606 
Telephone: (312) 3414045 
Facsimile: (312) 341-9596 

October25.2001 

Mr. Randy Soulc, President 
Network Electric Company 
5425 Louie Lane 
Rmo,NV 89511 

R E  PontiacPht 

Dear hk. Soule: 

This letter, when fully executed, constitutes an agreement (the “Agreement”) by and 
between Resource Technology Corporation (“RTC”) and Network Electric Company (‘“E‘?) 
with respect to the terms on which NEC (a) shall provide certain financing (thc “Pontiac Plant 
Upgrade Taurus Engines Financing”) to RTC in connection with the design atld construction ofthe 
“Pontiac Plant Upgrade Taum En*’’ (as such term is hereinafter defined) at the landfill gas- to- 
energy plant (the “Pontiac Plant”) on the property located at RR3 14206, East 2100 No& Road, 
Pontiac, Illinois (the “Pontiac Property”), @) shall provide certain financing (the ”Pontiac Plant 
Upgrade Titan Engine Financing “1 RTC in connection with the design and construction of the 
“Pontiac Plant Upgrade Titan Engine“ (as such tan is hereinafter defined) at the Pontiac Plant on 
the Pontiac Property, and (c) shall serve as the general contractor for RTC with respect to the 
design and construction ofthe “Pontiac Plant Upgrnde Taurus Kngines” (as such term is hereinafier 
defined) and the “Pontiac Plant Upgrade Titan Engine” (as such tam is hereinafter defined) at the 
Pontiac Plant on the Pontiac Property, all in accordance with the following terms and conditions: 

DOC# 309907.1 Q7718l18585 

. . 
EXHIEIT A 

. ,  I 
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Mr. Randy Soule, President 
October 25 ,  2001 
Page 2 

A. THE PONTIAC PLANT UPGRADE TAURUS ENGINES FINANClNG 

1.  Pontiac plant Upmade Tawus E~xines Financing. NEC sball provide 
h c i n g  to upgrade the Pontiac Plant by the construction of a fourth Solar Taurus turbine unit 
rated at 1S9 5 megawatts,, and xelated equipment,evidenced by approval of construction 
documentation by RTC and NEC, a f i  Solar Taurus turbine unit rated at IS0 5 megawatts, 
including related equipment, evidenced by approval of cons-on documentation by RTC and 
NEC, and a sixth Solar Taurus turbine unit rated at IS0 5 megawatts, including related equipment, 
evidenced by approval ofconstruction documentation by RTC and NEC, each at the Pontiac Phnt 
on the Pontiac Property (said fourth Solar Taurus turbine unit, said fifth Solar Taurus turbine Unit 
and said sixth Solar Taurus Curbine unir shall be individually hereinafter referred to as a "Pontiac 
Plant Upgrade Taurus Engine" and collectively hereinafter referred to a5 the 'T'ontiac Plant 
Upgrade Taurus Engines") in accordance with the following terms and conditions: 

(a) Amount: S1,300,000.00 per megawan for each Pontiac Plant Upgrade 
Taurus Engine for a total of %6,5O0,000.00 per Pontiac Plant Upgrade Taurus Engine; 

(b) Interest Rate: Wiihrespect to eaoh Pontiac Plant Upgmde Taurus Engine, 8 
and 4211001hspercent (8.42%) per annm on amounts disbursed from and after the date of each 
such disbursement; 

Disbursements: With respect to each Pontiac Plant Upgrade Teurus Engine, 
within 15 days after the end of each calendar mon& as construction progresses, upon.subrnis~on 
of appropriate invoices evidencing the work completed ancVor the equipment mtdled in 
accordance with the "General Contractor Contracts" (as' such term is hereinafter defined), with 
respect to such Pontiac Plant Upgrade Taurus Engine; 

Paynents: Principal and interest with respect to each PoDtiac Plant Upgrade 
Taurus Engine shall a w e  without payment until the date (the "Payment Commencement Date") 
that (i) "Finaf Completion" (as defined in the "Genqal Contractor Contracts" (as such term is 
hereinafter defmed), except qmodificd below) ofthe comtmctian of such Pontiac Plant Upgrade 
Taurus E n e e  has occurred in"accordance withapprovedplans and specifications therefor and as 
provided under thc "General Contractor Contrticts" (as sach term is hereinafter defined), with 
respect to such Pontiac Plant Upgrade T a m  Engine, and (E) RTC has received its fitst payment 
for the fvst full month from the sale of electricity produced at the Pontiac Plant for such Pontiac 
Plant Upgtade Taurus Engine, and the paying agmt bas disbursed such payment pursuant to the 
terms of its agreement with RTC and NEC (the "Paying Agent Agreement"); provided that, as an 
exception, from the date that (I) "Substmtial Completion" (as defined in the "General Contractor 
Contracts" (as such term is hereinafter deiined)) of the constmction of such Pontiac Plant Upgrade 
Taurus En@ has occurrcd in accordance with approved plans and specifications therefor and as 
provided onder the "General Contractor ConbacW (as such term is hereinafter defined), with 
respect to such Pontiac Plant Upgrade Taurus Engjne,, ,vd @I) RTC has received its first payment 
for the first MI month from the sale atelectricity produced at the Pontiac Plant for such Pontiac 
Plant Upgrade Taurus Engine, and the paying agent has disbursed such payment pursuant to the 

(c) 

(d) 



Mr. Randy Soule. President 
October 25, 2001 
Page 3 

tern5 of the Paying Agent Agreement, RTC shall be obligated to pay NEC monthly interest (but 
not principal) payments at the interest m e  hereinabove set forth on the aggregate amount of then 
ourstandmg principal and interest. Commencing 30 days following the Payment Commencement 
Date for each Pontiac Plant Upgrade Taurus Engine, the aggregate amount of then outstanding 
principal and interest, together with interest on such mount at the interest rate hcreiuahove set 
forth for each Pontiac Plant Upgrade Taurus Engine, shall be payable in equal montNy instahents 
and in an amount sufficient w fully amortize said principal and interest over a period o f  60 months. 

2. M N .  As security for the Pmtiac Plant Upgrade Taurus Engines Financing, 
RTC shall gant to NEC a first priority security interest and lien in its right, title and interest in the 
following items; 

(a) The Pontiac Plant Upgrade Taurus hgides; and 
@) Any id all rights of RTC under the "Solar Operations and Maintenance 

(c) A second priority security interest in its full right, title and interest in any 
and all rights of RTC in contracts and agreemenu respecting the Pontiac Facility, 
including the Paying Agent Agreement, subject only to the existing scdtyinterest 
of NEC from the First NEC Financing (collectively, the p~opmty described in (1) 
and (2) of the attached Motion to Authorize Debtor to Borrow Funds, Crrant Liens, 
and Other Release filed November 23,2001, shall he referfed to as the '%oUateral"') 

Agreements" (an such term is hereinafler defined). 

3. -. RTC and NEC shall enter into one or more 
construction contracts, substantially in the farm of  "AGC Document No. 415" (the "General 
Contractor ConW&s"), pursuant to the terms of which NEC shall act in the capaciv of general 
contractor with respect to the design and construction of the Pontiac Plaut Upgrade Taurus 
Engines. Such Qbbligations shall include, without limitation, (i) tht acquisition and installation at 
the Pontiac Plant of the Pontiac Plant Upgrade Taurus Engines and all alated equipment necess 
to operate the Pontisc Plant Upgrade Taurus Engines and supply clecbriciry generated M the py 
and (ii) the acquisition and installation of all other property and equipment, and rhe provisim of all 
services necessary for the design, construction and operahon of the Pontiac Plant Upgrade Taurus 
Engines and all components thereof. The General Contractor Contracts shall include the following 
terms and condiuons: 

The guaranteed maximUm cost under the General Contractor Contracts for 
each Pontiac Plant Upgrade Taurus Enghe shall be $6,500,000.00 (S1,300,000.00 per 
megawatt). 

"Substantial Completion" (as defined in the General Contractor Cqtracts) 
of the construction of each Pontiac Plant Upgrade Taurus Engine shall o c m  not later than 300 
days following the receipt by NEC from RTC of a notice to proceed with respect to the 
construction of such Pontiac Plant U grade Taurus Engine, subject only to force majeure events as 
set forth. in the G e n d  Contractor &ntratts with respect b such Pontiac Plant U p g d e  Taurus 

no~it. 3 0 9 9 ~ ~  omuissss 

(a) 

@) 
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Mr. Randy Soute, President 
October 25, 2001 
Page 4 

Engine. The parties acknowledge that all conditions precedent to the construction of the four€h 
Pontiac Plant Upgrade T a m  Engine (as described above) have been satisfied. 

”Find Completion” (as dehed  in the General Contractor Contracts, except 
as modified beIow) ofthe construction of each Pontiac Plant Upgrade Taurus Engine shall O C C U K  
not later than 360 days afkr the date of commencement of construction of each Pontiac Plant 
Upgrade Taurus Engine, subject ody  to force majeure events as set forth in the General Conmctor 
Contracts with respect to such Pontiac Plant Upgrade Taurus Enghe. 

Within 30 days after ‘‘Substantial Completion” (as defined in the Gene& 
Contractor Contracts) of the construction of my Pontiac Plant Upgrade Taurus Engine has 
occurred, RTC shall provide NEC with a written punchlist of items with respect to such Pontiz 
Plant Upgrade Taurus Engine that remain uncompleted 01 that r e q h  correction or repair. NEC 
shall then have 30 days or such other reasonable amount of time as shall be muiudly a p e d  to by 
RTC and NEC at such time to complete, comct, orrepair said items on said punchlist wrth respect 
to such Pan& Plant Upgrade Taurus Engine. Notwithstanding a n w g  lierein to the contrary, 
“Final Completion” (as such term is used both under the General ConWactor Contracts and this 
Agreement) of rhe comhction of each Pontiac Plant Upgrade.Taunm Engine shall not occur until 
such time as NEC has completed, corrected, or repaired all items an the punchlist provided by 
RTC with respect to such Pontiac Plant Upgrade T a m  En-. 

NEC shall post a performance and payment bond for all of its obligations under the 
Gentrd Contractor Contracts withrespect to each Pontiac Plant Upgrade Taurus Engine, issuedby 
om M more reputable sureties reasonably acceptable to RTC. 

(f) NEC shall provide construction wamnties to XTC with respect to each Pontiac 
Plant Upgrade Taurus Engine, reasonably acceptable to RTC. 

(g) Payment shall be made under the General Contractor Contracts with respect to each 
Pontiac Plant Upgrade Taurus Ea*, pursuant to the terns of the Pontiac Plant Upgrade Tams 
Engines Financing. 

(h) With rcspect to each Pontiac Plant Upgrade Taurus Engine, such other terms and 
conditions as may be mutually a p e d  upon by RTC and NEC. 

Notwithstanding anythins herein to the contrary, except as ma be otherwise mutually agreed upon 

each of the Pontiac Plant U p p d e  Taurus Engines shall bc similar to the terms and conditions of 
the prior construction contracts executed by RTC and NEC with respect to the previaudy imstalled 
engines at the Pontiac Plant on the Pontiac Property. 

(c) 

(d) 

(e) 

by RTC and NEC, the t m  and conditions of  the General E ontractor Contracts with respect to 

4. Ooeration and Maintenance Ameements. The Pontiac Plant Up@ Taurus 
EnRines shall be aurchased from Solar Turbines, Inc., a subsidiary of Caterpillai, Inc. (“Solar”) 
andthe Pontiac Piant Upgrade T a m s  Engines will be maintained by Solarpukumt to Operations 
and Maintenance Agreements for each Pontiac Plant Upgrade Taums Engine (the “Solar Opmtiorn 
and Maintenance Agreements”). The Podac Plant Upgrade T a m  Engines will be cmmcred  to 

Do& 3DRCi7.l W77W18565 
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Mr. Randy Soule, President 
October 25, 2001 
Page 5 

use landfill gas. 

E. THE PONTIAC PLANT UPcrRaDE TITAN ENOINE FINANCING 

1. {. Prmtiac P1 NEC shall provide 
f m c i n g  to upgrade the Pontiac P h t  by the consmction of a Solar Titan turbine unit rated at IS0 
14.0 megawatts (the “Pontiac Plant Upgrade Titan Engine’’) ,hcludmg .related equipment, 
evidenced by approval of construction documentation by RTC and NEC, on the Ponthc Property. 
at such specific location BS shall be agreed upon by RTC, NEC, and AUied Waste Industries 
Corporation (“Allied”), the owner of the Pontiac Property, said Solar Turbine unit shall be 
hereinafter referred to as the “Pontiac Plant Upgrade Titan Engine”, and such financing shall be 
provided in accordance with the following t m  and conditions. 

(a) 

(3) 

-. ~1,230,000.00 per megawatt for the Pontiac Plant Uppde  T ~ I  

I&&$ Rate Nine and one half (9.5%) pw annum on amounts disbursed 

Engine for a total of 517,220,000.00. 

fkom and after the date of each such disbursement. . 

{c )  Disbursements: Within fifteen days after the end ofeachcalendarmonth, as 
construction progresses, upon submission of appropriate invoices evidcncisg price and work 
completed a d o r  the equipment General Contractor Contracts (as such terrn is hereinabove 
defined); following schedule: 

(d) Payments: Principal and interest shaM accrue without payment until the 
Payment Commencement Date as such tern is defined in paragraph Al(d) above, 
the terms and provisions of which paragraph are incorporated herein by this 
reference except that the term “Pantinc Plant Upgrade Taurus Engines” in all places 
in which it appears shall be modified to substitute therefor the renn “Pontiac Plant 
Upgrade Titan Engine’’ and except that the amohation period for principal and 
interest shdl be over a period of 120 months. 

2. ‘Security. As security for the Pontiac Plant Upgrade Titan Engine FinanCin& RTC 
shall grant to NEC a first priority security interest and lien in its right, title and inkrest in 
the following items: 

(a) The Pontiac Plant Upgrade Titan Engine; and 

(b) Any wd all rights of RTC under the “Solar Operations and Maintenance 
Agreements” (as such term is hereinabove defined). 

(c) A second priority security interest in its full right, title and interest in any and all 
rights of RTC in contracts and apements respectingthe Pontiac Facility, includjng 
the Paying Agent Agreement, subject only to the existing security interest of NEC 
from the First NEC F m c &  (collectively, the property described in (1) and (2) of 

. .  

b d e y :  3099301.1 07778/18%85 
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Mr. Randy Soule, President 
October 25. 2D01 
Page 6 

the attached Motion to Authorize Debtor to Bormw Funds, Grant Liens, and Other 
Release filed November 23,2001, shall be referred to as the “CoUateraI”). 

3. General Contractor Contracts. RTC and NEC shall enter into one or more 
General Cantractor Contracts, as such tmm is defmed in paragraph A3 above, the tern 
andprovislons of which paragraph me; hmporated hereinby this referme except that the 
ttrm “Pontiac Plant Upgrade Taurus Engines” in all places in which it appears shall be 
modified to substitute therefor the tern “Pontiac Plant Upgrade Titan Engine”, on the 
following terms and conditions: 

(a) Thc ,gmanteed maximum cost under the General Contractor Contracts for the 
Pontiac Plant Upgrade Titan Engine shall be $17,220,000.00 (%1,230,000.00 per 
megawatt). 

@) Substantial Completion” (as dehed in the General Contractor Contracts) shall 
occur not later than 270 days following the receipt by NEC from RTC of a notice to 
proceed, subject only to force majeure events as set forth in the General Contractor 
Contracts. 

(c) ‘‘Final Completion” (as defined in the General Contractor Contracts, exccpt as 
modifiedbclow) shall occur not later than 360 days after the date of commencement 
of construction, subject only to force majeure events as set forth in the General 
Comctor  Conhacts. 

(d) Punchlist. Within 30 days after “Substantial Completion” (as defined inthe 
General Conmactor Contracts) of the construction of Pontioc Plant Upgrade Titan Engine has 
occurred, RTC shall provide NEC with a witten punchlist of item that remain uncompleted or that 
require comction or repair. NEC shall then have 30 days M such other reasonable momt of @e 
85 shall be mutually agreed to by RTC and NEC at such time t~ complete, correct, or repair said 
item on said punchlist. Notwithstandi anything herein to the contrfuy, “Final Completion” (as 
such term is used both under the Gened Comctm Contracb and this Agreement) of the 
construction of the Pontiac Plant Upgrade Titan Engine shall not occur until such time as NEC has 
completed, corrected, or repaired all items on the punchlist provided by RTC NEC shall post a 
performance and payment bond for all of its obligations under the Gencral Contractor Contracts, 
issued by one or more reputable sureties reasonably acceptable to RTC. 

(e) NEC shall provide construction w-ties to RTC, reasonably acceptable 
to RTC. 

(0 Payment shall be made under the General Contractor Conhcts pursuant to the 
terms of the Pontiac Plant Upgrading Titan Engine Financing. 

(9)  Such other terms and conditions as may be mutually a p e d  upon by RTC and 
NEC. 

Notwithstanding anything herein to the contrary, except as maybe otherwisernutudly agreed upon 

DO#: 3o)r9(n.1 07nam585 
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by RTC and NEC, the terms and conditions of the General h t r a c t o r  Contracts w i ~  respect to the 
Pontiac Plant Upgrade Titan Engine shall be similar to the terms and conditions of the prior 
construdon contracts executed by RTC and NEC with respect to the previously installed engines 
at the Pontiac Plant on the Pontiac Property. 

2. Oacration and Maintenance Aereement. The Pontiac Plant Upgrade Titan 
Engine shall be purchased from Solar and will be maintained by Solar pursuant to a Solar- 
“Operation and Maintenance Agreement” as hereinabove defiaed 

C. GENERAL PROVISIONS 

1. Conditions to Parties’ Oblhitlons. The parties’ obligations under this 
Agreement are 6ubject to the satisfaction or waiver of each of the following conditions: 

With respect to each Pontiac Plant Upgrade T a m  Engine, on or before the 
scheduled date for commencement of construction of such Pontiac Plant Upgrade T a m s  Engine 
(except, with respect to the fourth Pontiac Plant Upgrade Taurus Engine, on or before the 
scheduled date for commenchent of construction of the fifth Pontiac Plant Upgrade Taurus 
Engine), the execution by all required persons of all documents evidencing the Pontiac Plant 
Upgrade T a m s  Engines Financing, the General Contractor Contracts, the Paying Agent 
Agreement, the Solar Operations and Maintenance Agreements, and all other contracts or 
agreements which may be required to develop, consmct, operate, and .finance ?he Pontiac Plant 
Upgrade Taurus Engines (collectively the “Taurus Definitive Agreements’’), or, with respect to the 
Pontiac Plant Upgrade Titan Engine, on or before the scheduled date of installation of the Pontiac 
Plant Upgrade Titan Engine, the erecution by all required persons of all documents evidencing the 
Pontiac Plant Upgrade Titan Financing, all documents evidencing the Fuel Purchase Agreement 
between RTC and NEC, Gentral Contractor Conmcts, the Paying Agent Agecmcnt the separate 
“Operations and Maintenance Agreement” with respect to the Pontiac Plant Upgrade Taurus and 
Titan Engine, and all other contracts or agreements which may be required to develop, comtruc< 
operate, and finance the Pontiac Plant Upgrade Titafi Engine (collectively the “Titan Definitive 
Agreemmts”). Except as may be otherwise mutually agreed upon by RTC and NEC, it is agrccd 
thar the terms and conditions of the Taurus Definitive Agreements shall be similar to the terms and 
conditions of the prior agreements executed by RTC and NEC with respect to the previously 
inskUed engine8 at the Pontiac Plant on the Pontiac Property. Notwithstanding the foregoing, 
unless the “Court Order” (as such term is hereinafkr defined) otherwise requires, the parties may 
by mutual agreement agree b t  certain specified Taurus Definitive Agrcernents a d o r  Titan 
Definitive Apreemcnts may be executed subsequent to the “Closing Date” (as such term is 
hereinafter defined). 

With respect to the obligations of NEC pertaining to the lifth P d a c  Plant 
Upgrade Taurus Engine and the sixth Pmtiac Plant Upgrade T a m s  Engine, on or before the date 
which is 30 days preceding the scheduled date for commencement of construction for each such 
Pontiac Plant Upgade Taurus Engine, the existing well fields which are located on the P o n h  
Plant shall have demonstrated for a period of not less than two (2) consecutive months preceding 
the date of commencement of construction a minimum of 1,800 cubic feet per minute of additional 

(a) 

(b) 

Doeti: 309907.1 m17811n585 
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methane gas at a target heating value ranging between 450 BTU/ACF and 600 BTWACF. 

The issuance of an order (the ”Court Order”) approving this transaction by 
the United States Banlauptcy Court in the pending case in which RTC is currently a debtor-in- 
possession under Chapter 11 of Title 11, United States Code (the ‘‘Bankruptcy Code”), Case No. 
99B35434. The parties agree to use their best effm and due diligence to obtain such Court 
Order. In addition, RTC agrees to file an appropriate motion to obtain such Court Order within 30 
days following execution of this Agreement 

With respect to each Pontiac Plant Upgade T a w  Engine, on or before the 
date which is 30 days preceding the scheduled date for commencement of construction of such 
Pontiac Plant Upgrade Taurus Engine (except, with respect to the fourth Pontiac Plant Upgrade 
Taurus Engine, on or before the date which is 30 days preceding the scheduled date for 
commencement of consinaction of the fifth Pontiac Plant Upgrade Taurus Enghe), or, withrespect 
to the Pontiac Plant Upgrade Titan Engine, on or before the date which is 30 days preceding the 
scheduled date ofinsQllation of the Pontiac Plant Upgrade Titan Engine, all required governmental 
and regulatory approvals and third party consents have been obtained. 

The parties agree not to unreasonably witbhold their approval with respect to the satisfaction orthe 
foregoing conditions and agree to negotiate the t e r n  of the Taurus Definitive Agreements and the 
Titan Definitive Agreements diligently and in good faith from and after the date of execution of this 
Agreement Upon execution of each of the Taurus D e f ~ t i v e  Agreements and each of the Titan 
Definitive Agreements, the terms of  each such T a m s  Definitive Agreement and each such Titan 
Defirive Agreement shall be contmlllng in the event of a conflict between the tErmS and 
provisions of this Agreement and those of the applicable Taurus Definitive Agrement or Titan 
Definitive Agreement. Except as specifically provided in subsections (a), @), and (d) above, the 
conditions described above must be satisfied or be waived by the party for whose benefit the 
condition is imposed not later than sixty (60) days from the date that a non-appealable Cout Order 
is issued (the “Condition Date”). If any of the foregoing conditions have not been satisfied or 
waived on or before the Condition Date, then either party may cancel this Agreemat and those 
T a m s  Definitive Agreements m Titan DeGtive Agrecments which have been executed prior to 
such time by delivery of written notice to the non-tenthating party at any time prior to satisfaction 
of each nf the foregoing conditions. Upon timely delivery of any termination notice, each ofthe 
parties shall be released from any M e r  obligations under the terms of this Agreement and those 
T a m  Definitive Agrements or Titan Demtive Agreements which have been executed and such 
agreemmts shall thereafter bc canceled. Notwithstanding the foregoing, if the transactions 
contemplated hereunder do not clase due to any bnach of any obligations owed hereunder by 
either pmy to the othera then the non-breaching party shall have available to it and may pursue all 
of its nghS and remedies under law or equity. 

2. Closing. Closing shall OCCLU on the date five (5) business days aAer satisfaction 
or waiver of each of the conditions set forth in Section I above have been satisfied or waived (the 
”Closing Date’.). At or prior ta the Closing Date, the parties shall deliver to each other Mly 
executed originals and/or copies of all documents and agreements to which each such party is a 
party, a certificate evidencing the closing, and such other items reasonably necessary for closhg to 
occur under this Agreement and the Taurus Definitive Agreements and the Titm Definitive 

(c) 

(d) 
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